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TO BE A WOMAN

AND DISAPPEEAR

(,Pncler relatecl Stanclarcls of the
Inter-American Court of Human Rights

in Cases of Enforced Disappearance

IN RECENT DECADES. A GENDER-BASED APPROACH TO THE ANALYSIS OF HUMAN RIGHTS VIOLA-
TIONS HAS GAINED GROUND THROUGHOUT THE WORLID. This has come about primarily through
the efforts of women and their organizations who, supported by allies from civil society and
the international human rights community, have brought to light the systemic inequity and

prevalent discrimination against women and girls.

The persistence of gender-based violence is the starkest manifestation of inequality between
women and men. According to the Economic Commission for Latin America and the Carib-
bean (ECLAC), gender-based violence occurs systematically in the region, and in all spheres.
Between 60% and 76% of women have been victims of gender-based violence, and on average
one in three women has been a victim or is experiencing physical, psychological, and/or sexual
violence at the hands of her current or former partner.! ECLAC notes that these types of vio-
lence are linked to, and increase the risk of, gender-based violence at its worst: femicide? which
is the intentional killing of a woman because she is a woman. Latin America is therefore a dan-

gerous region for women and girls.?

This is also evidenced by the fact that, combined with femicides and other criminal phenome-
na such as human trafficking, disappearances of women and girls have been on theriseinre-

cent years,* perpetrated by both criminal organizations and State actors (or both working to-

1 ECLAC. (24 November 2020). ECLAC: The Persistence of Violence against Women and Girls in the Region and
Femicide, its Maximum Expression, is Troubling, Available at https://www.cepal.org/en/pressreleases/eclac-
persistence-violence-against-women-and-gitls-region-and-femicide-its-maximum.

2 According to the most recent statistics from ECLAC’s Gender Equality Observatory (OIG), in 2019 there were 4,640
femicides in the region; in other words, every day an average of twelve women and girls die because they are women.
See, Gender Equality Observatory for Latin America and the Catibbean. Fewicide or feminicide. Available at https:/ /oig.
cepal.org/en/indicators/femicide-or-feminicide.

3 UNDP and UN Women. (2017). From Commitment to Action: Policies to End Violence Against Women in Latin America and
the Caribbean. Panama: UN House. Available at https://www.latinamerica.undp.org/content/rblac/en/home/library/
womens_empowerment/del-compromiso-a-la-accion--politicas-para-erradicat-la-violenci.html.

4 Mexico is an example of this phenomenon. According to the Director of Mexico’s National Search Commission (CNB),
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gether), as ways of reinforcing the dominance of hegemonic masculinity. Besides this current
phenomenon, women and girls were also disappeared during armed conflicts and military
dictatorships in Latin America, when disappearance was a strategy for eliminating people
considered political opponents or enemies of a regime, to ensure the supremacy of a political

and economic elite or to maintain the existing power hierarchies.

Although most victims of enforced disappearance—then and today—continue to be men, the
need to investigate the disappearances of women with special diligence and a specialized
perspective is not based on statistics, but on the fact that women who are victims of this

crime experience it differently than men do.

When women are disappeared, they may face the same torture, mistreatment, and abuse that
men do, but they are also much more likely to be victims of sexual violence and torture, as well
as other types of gender-based violence, including in relation to their reproductive rights and
their role as mothers.? For example, the cases of pregnant women forcibly separated from their
babies at birth during the dictatorship in Argentina, or the children of women disappeared by
military forces who were adopted by military families during the internal armed conflict in E1

Salvador, are well known.”

As the case law and scholarly literature has discussed,’ violence against women is not the re-

sult of isolated and individual acts of misconduct; rather, is rooted in a web of unequal re-

Karla Quintana, a quarter of the victims of disappearance are women or girls, most between the ages of fifteen and
nineteen. See (October 7, 2020) Miradas nacionales e internacionales sobre la biisqueda de mujeres desaparecidas [National and
international perspectives on the search for missing women]. Webinar. Office of the Ombudsperson of Peru, available
at https:/ /www.youtube.com/watch?v=0gbYad6u4bM See also Pérez, M., Quiroga, R. and the Editorial Board (March
8, 2021). Desapariciones de mujeres, en niveles histdricamente altos [Disappearances of Women at Historically High Levels].
El Economista. Available at https://www.cleconomista.com.mx/politica/Desapariciones-de-mujeres-en-niveles-
historicamente-altos-20210308-0008.html

5 Dulitzky, A. and Lagos, C. (2015). Jurisprudencia Interamericana sobre desaparicion forzada y mujeres: La timida e inconsistente
aparicion de la perspectiva de género [Inter-American Case Law on Forced Disappearance and Women: The timid and
inconsistent emergence of a gender perspective]. Leciones y Ensayos [Lessons and Essays|, 94, 45-94. Available at http://
www.derecho.uba.ar/publicaciones/lye/revistas /94 /jurisprudencia-interamericana-sobre-desaparicion-forzada-y-
mujeres.pdf.

6 Dewhirst, P. and Kapur, A. (March 2015). The Disappeared and Invisible: Revealing the Enduring Impact of Enforced
Disappeatances on Women. Infernational Center for Transitional Justice (ICT]). Available at https:/ /wwwi.ictj.org/publication/
disappeared-and-invisible-women-disappearances.

7 Dewhirst, P. and Kapur, A. (2015, March). The Disappeared and Invisible: Revealing the Enduring Impact of Enforced
Disappearances on Women. International Center for Transitional Justice (ICT]). Available at https:/ /www.ictj.org/publication/
disappeared-and-invisible-women-disappearances.

8  See Office of the United Nations High Commissioner for Human Rights in Guatemala (OHCHR). (2015). Herramienta
para la incorporacion del enfoque de derechos humanos y la perspectiva de género, en la elaboracion de sentencias relativas a delitos de feminicidio
) otras formas de violencia contra la mujer [Tool for integrating a human rights and gender perspective into judgments in cases
involving crimes of femicide and other forms of violence against women|. Guatemala City: Editorial Serviprensa; see
also I/A Court H.R. Cuadernillo de jurisprudencia de la Corte Interamericana de Derechos Humanos N° 4: Derechos Humanos y
Mugeres [Journal of Jurisprudence of the Inter-American Court of Human Rights No. 4: Human Rights and Women].



Gender-related Standards of the Inter-American Court of Human Rights in Cases of Enforced Disappearance / 3

lationships,°® especially in the distribution of care work and child-rearing duties, as well as in
access to decision-making and economic resources. To adequately investigate, prosecute, pu-
nish, and provide redress in cases involving the disappearance of women, this context must
be considered. Any manifestation of gender inequality experienced by women and girls places

them at greater risk of being disappeared.

In international law, the legal protection instruments specific to enforced disappearance re-
cognize that the obligation to investigate, prosecute, and ultimately convict the perpetrator is
essential in the fight against impunity,® and that States must not adopt measures that inter-
fere with meeting this obligation, such as amnesty laws. The international scholarly literature
has also been clear in stating that, if there are reasonable grounds to believe that a person has
been the victim of a enforced disappearance, the State has the duty to refer the matter to the
judicial authorities for investigation—even absent a formal complaint. This investigation may
not be curtailed or impeded in any way, and it should remain open as long as the fate of the di-

sappeared person remains uncertain.”

Article I(b) of the Inter-American Convention on Forced Disappearance of Persons affirms that
the States undertake to punish those persons who commit the crime of enforced disappearan-
ce, with the ensuing obligation to investigate such cases.? Article 12 of the International Con-
vention for the Protection of All Persons from Enforced Disappearance establishes the State’s
obligation to investigate cases of enforced disappearance of persons, even in the absence of a
formal complaint.® This investigation should be thorough and impartial, and the authorities
should have the powers and resources to conduct it effectively. The obligation to investigate
the disappearance of a person is complemented by the right of the family members to know
the truth about the disappeared person’s fate and circumstances and, ultimately, to receive his

or her mortal remains.*

In the regional human rights system, enforced disappearance has been one of the main sub-
jects of the decisions of the Inter-American Court of Human Rights (“the Inter-American Court”

or “the Court”). The work of this regional body over the past 40 years has had a major impact

9 TACHR. Violence and Discrimination against Women and Girls. OEA/Ser../V /11, Doc.233, November 14, 2019.

10 All States have a fundamental obligation to investigate the commission of serious human rights violations, which is
derived from the obligation of guarantee that requires States to respect and protect the human rights of all persons.
See American Convention on Human Rights, art. 1.1; International Covenant on Civil and Political Rights, art. 2. Regarding the
obligation to investigate and punish enforced disappearances in particular, see also Declaration on the Protection of All
Persons from Enforced Disappearance.

11 Declaration on the Protection of All Persons from Enforced Disappearance, art. 13.
12 Inter-American Convention on Forced Disappearance of Persons, art. 1(b).
13 International Convention for the Protection of All Persons from Enforced Disappearance, art. 12(2).

14 International Convention for the Protection of All Persons from Enforced Disappearance, art. 24.
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on the countries of the Americas that have signed the American Convention on Human Rights
("American Convention”) and have recognized the contentious jurisdiction of the Court. Howe-
ver, in its decisions on cases involving the disappearance of women, the impact of this scourge

on women has not always been acknowledged or addressed comprehensively.

The case law of the Inter-American Court has advanced significantly in the area of gender
discrimination since 2006, beginning with the Case of the Miguel Castro Castro Prison v.
Peru' (2006), then in the landmark Case of Gonzdlez et al. (“Cotton Field") v. Mexico* (2009), and
the cases of Women Victims of Sexual Torture in Atenco v. Mexico" (2018) and Lépez Soto et al.
v. Venezuela* (2018), in addition to the Advisory Opinion on Gender identity, and equality and

non-discrimination with regard to same-sex couples (2017),° requested by Costa Rica.

15 1/A Court H.R., Case of the Miguel Castro Castro Prison v. Pern. Merits, Reparations and Costs. Judgment of November 25,
2006. Series C No. 160. In this case, the Court found the State internationally responsible for the excessive use of force
that resulted in the death of dozens of inmates and left many injured in an operation at a prison in Peru. Some female
inmates were taken to a hospital where they were forced to remain naked while being guarded by armed men, which
constituted—according to the Inter-American Court—an act of sexual violence; the Court also ruled that the digital
vaginal “inspection” of a female inmate also constituted rape, which, because of its effects, constitutes torture.

16 I/A Court HR., Case of Gonzdlez et al. (“Cotton Field”) v. Mexico. Preliminary Objection, Metits, Reparations and Costs.
Judgment of November 16, 2009. Series C No. 205. This is a landmark case concerning femicide in Ciudad Juarez, in
which the Court established the international responsibility of the State for the lack of diligence in the investigations
into the deaths of three young women whose bodies showed signs of rape and who, it was concluded, were deprived of
their liberty before their deaths. In this case, the Court held that the State knew that there was a “real and immediate”
risk that the victims would be sexually assaulted; however, there was no investigation or search for the women, nor were
the perpetrators punished.

17 1/A Court H.R., Case of Women Victims of Sexual Torture in Atenco v. Mexico. Preliminary Objection, Merits, Reparations
and Costs. Judgment of November 28, 2018. Series C No. 371. In this case, the Court declared the Mexican State
responsible for the physical, psychological, and sexual violence, rape, and torture perpetrated against eleven women
who were arbitrarily detained by police officers during the brutal repression of demonstrations in Atenco in 2006. The
assaults and physical and sexual torture suffered by the eleven victims constituted acts of gender-based violence and
discrimination.

18 1/A Court H.R., Caseof Ldpez Soto et al. v. Veneuela. Metits, Reparations and Costs. Judgment of September 26,2018. Series
C No. 362. In this case, the Court found the State internationally responsible for acts of physical, verbal, psychological,
and sexual violence committed by a private individual against a young woman kidnapped and deprived of her liberty
for four months, for having tolerated these acts against the humane treatment, personal liberty, dignity, autonomy, and
private life of the victim, and in violation of its State obligations enshrined in the Inter-American Convention on the
Prevention, Punishment, and Eradication of Violence against Women (Convention of Belém do Para). The Court
determined that the victim had been subjected to sexual slavery during her capture, and that this form of violence
disproportionately affects women, “because it exacerbates the historic and persistent relations of subordination and
domination between men and women,” and therefore constitutes discrimination against women on the basis of sex and
gender. In its opinion, the Court underscored the State’s obligation to refrain from creating situations of de jure or de
facto discrimination, bearing in mind that the principle of equality is insepatable from the essential dignity of the human
person (para. 61) and stressed that States should take the necessary measures to ensure access to various rights on equal
terms and without discrimination based on sexual orientation or gender identity (para 196).

19 1/A Court H.R., Gender identity, and equality and non-discrimination with regard to same-sex couples. State obligations in relation to
change of name, gender identity, and rights deriving from a relationship between same-sex: couples (interpretation and scope of Articles 1(1),
3,7, 11(2), 13, 17, 18 and 24, in relation to Article 1, of the American Convention on Human Rights). Advisory Opinion OC-
24/17 of November 24, 2017. Series A No. 24. The Court’s Opinion analyzed State obligations in relation to the right
to gender identity and name change procedures, the rights of equality and nondiscrimination, and the international
protection of same-sex partnerships.
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The Committee on the Elimination of Discrimination against Women (“CEDAW") has poin-
ted out that “discrimination against women is compounded by intersecting factors that affect
some women to degrees or in ways that differ from those affecting men or other women."” Ac-
cording to CEDAW, these intersectional factors “make it more difficult for women from those
groups to gain access to justice.”” The Court has recognized, along the same lines, that “identi-
fiable subgroups of women suffer from discrimination throughout their lives based on more
than one factor combined with their sex, which increases their risk of suffering acts of violence

and other human rights violations."?

Below, we discuss the case law of the Inter-American Court relating to the enforced disappea-
rance of women in contexts of gender discrimination, extracting the most relevant paragraphs

of the cases litigated before the Court.

20 CEDAW. General Recommendation No. 33 on women’s access to justice. CEDAW/C/GC/33, 3 August 2015, para.8.
21 CEDAW. General Recommendation No. 33 on women’s access to justice. CEDAW/C/GC/33, 3 August 2015, para.8.

22 1/A Court HR., Case of L.1V. 1. Bolivia. Preliminary Objections, Merits, Reparations and Costs. Judgment of November
30, 2016. Seties C No. 329, para. 247; I/A Court H.R. Case of Gonzales Liny et al. v. Ecunador. Preliminary Objections,
Merits, Reparations and Costs. Judgment of September 1, 2015. Series C No. 298, para. 288.
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1. STANDARDS OF THE INTER-AMERICAN
COURT OF HUMAN RIGHTS

SINCE ITS EARLIEST JUDGMENTS. THE INTER-AMERICAN COURT HAS HEARD CASES IN WHICH ONE
OR MORE VICTIMS OF ENFORCED DISAPPEARANCE HAVE BEEN WOMEN.” However, in relation to the
gender-based violence that women may experience in such conditions, the Court’s decisions to
date have tended to: (1) not rule on these types of acts, or (2) explicitly find that it was not pro-
ven that the female victim of enforced disappearance was subjected to gender-based violence.
In these cases, the Court has not invoked considerations such as those made by the Commi-
ttee on Enforced Disappearances, which has stated that “[w]omen who are subjected to en-
forced disappearance are particularly vulnerable to sexual and other forms of gender-ba-

sed violence."

The Court has so far referred, in only one case, to acts of gender-based violence committed
against women during enforced disappearance. In another case, the Court noted that gender
stereotypes in the investigation had affected the identification of lines of inquiry, including the

possible enforced disappearance of the victim.

11 Judgments on the enforced disappearance of women in which the Court

did not apply a gender perspective, and in which neither the Inter-American
Commission on Human Rights nor the victims' representatives macde arguments
in this regard

In cases in which the Inter-American Court has established the disappearance of women, it
has referred to the context of violence against women and the strict duty of due diligence that

arises for States in that context prior to the woman's disappearance, throughout her disappea-

23 Inone of the first cases heard by the Court (Case of Fairén Garbi and Solis Corrales v. Honduras. Merits. Judgment of March
15, 1989. Series C No. 6), one of the disappeared victims was Yolanda Solis Corrales.

24 Committee on Enforced Disappearances. Concluding observations on the report submitted by Chile under article 29
(1) of the Convention. CED/C/CHL/CO/1, 8 May 2019, para. 33: “(...) The Committee also wishes to emphasize
the particularly cruel effect of enforced disappearance on the human rights of women and children. Women who
are subjected to enforced disappearance are particularly vulnerable to sexual and other forms of gender-based
violence. Women who are relatives of a disappeared person are particularly likely to suffer serious social and economic
disadvantages and to be subjected to violence, persecution and reprisal as a result of their efforts to locate their loved
ones (...).” Similarly, see Committee on Enforced Disappearances. Concluding observations on the report submitted by
Peru under article 29 (1) of the Convention. CED/C/PER/CO/1, 23 April 2019, para. 37.
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rance, and after her body has been found.” However, when the Court has established the en-
forced disappearance of women, it has not considered gender-based violence. These cases can
be grouped into two types of approaches taken by the Court: (i) the Court has declared the en-
forced disappearance of the woman, without explicitly establishing, in the proven facts, acts
that could constitute sexual violence or gender-based violence; and (ii) the Court has declared
the enforced disappearance of the woman and, although the proven facts include acts that
could constitute sexual violence or gender-based violence or a pattern of sexual violence prior
to the deprivation of the victims' liberty has been described, it has not considered gender-ba-

sed violence.

The first line of cases includes, for example, the Case of Fairén Garbi and Solis Corrales v. Hon-
duras, the Case of the Serrano Cruz Sisters v. El Salvador, the Case of La Cantuta v. Peru, the
Case of Tiu Tojin v. Guatemala, the Case of Contreras et al. v. El Salvador, the Case of Rochac
Herndndez et al. v. El Salvador, the Case of Rodriguez Vera et al. (The Disappeared from the
Palace of Justice) v. Colombia, and the Case of Terrones Silva et al. v. Peru. Even though in se-
veral of these cases the Court found a violation of Article 5 of the American Convention due
to acts perpetrated against the victims of enforced disappearance that were contrary to huma-
ne treatment or to the inherent dignity of the human person,® it did not address the sexual or

gender-based violence that the missing women may have experienced.”

The second line of cases, with no ruling on gender-based violence, includes, for example, the
Case of Caballero Delgado and Santana v. Colombia, in which witnesses reported that they
had seen Maria del Carmen Santana in the army’s custody “totally nude” or “in underwear and

barefoot.”” In this case, the Court found the enforced disappearance of the two victims, inclu-

25 See, e.g, I/A Court HR., Case of Velisquez Paiz et al. v. Guatemala. Preliminary Objections, Merits, Repatations and Costs.
Judgment of November 19, 2015. Seties C No. 307; I/A Court H.R., Case of 17éliz Franco et al. v. Guatemala. Preliminary
Objections, Merits, Reparations and Costs. Judgment of May 19, 2014. Series C No. 277.

26 See, e.g, I/A Court H.R., Case of La Cantuta v. Pern. Merits, Reparations and Costs. Judgment of November 29, 2000.
Series C No. 162, para. 113; /A Court H.R., Case of Tin Tojin v. Guatemala. Metits, Reparations and Costs. Judgment of
November 26, 2008. Seties C No. 190, para. 54; I/ A Court H.R., Case of Contreras et al. v. El Salvador. Merits, Reparations
and costs. Judgment of August 31, 2011. Series C No. 232, paras. 85-86; I/A Court H.R., Case of Rochac Herndndez; et
al. v. El Salvador. Merits, Reparations and Costs. Judgment of October 14, 2014. Series C No. 285, para. 96; I/A Court
H.R., Case of Rodrignez Vera et al. (IT'he Disappeared from the Palace of Justice) v. Colombia. Preliminary Objections, Merits,
Reparations and Costs. Judgment of November 14, 2014. Series C No. 287, para. 322; I/A Court H.R., Case of Terrones
Silva et al. v. Pern. Preliminary Objections, Merits, Reparations and Costs. Judgment of September 26, 2018. Series C No.
360, para. 175.

27 In the Case of Rodriguez Vera et al. (T'he Disappeared from the Palace of Justice) v. Colombia, the Court found that there
was conduct by agents of the State that constituted violence against women with respect to Yolanda Santodomingo
Albericci, who was detained, tortured, and later released—but did not rule on gender-based violence with respect to the
women it found to be victims of enforced disappearance: Irma Franco Pineda, Cristina del Pilar Guarin Cortés, Gloria
Stella Lizarazo Figueroa, Luz Mary Portela Ledn, Lucy Amparo Oviedo Bonilla, and Gloria Anzola de Lanao. Case of
Rodriguez Veera et al. (The Disappeared from the Palace of Justice) v. Colombia. Preliminary Objections, Merits, Reparations and
Costs. Judgment of November 14, 2014. Series C No. 287, para. 426.

28 1/A Court H.R., Case of Caballero Delgado and Santana v. Colombia. Merits. Judgment of December 8, 1995. Series C No.
22, paras. 30, 38.
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ding Maria del Carmen Santana, but declared that the right to humane treatment guaranteed
by Article 5 of the American Convention on Human Rights had not been violated since, “in its
judgment, there [was] insufficient proof that those detained were tortured or subjected to in-

humane treatment.”

In another case, the Case of the “White Van” (Paniagua Morales et al.) v. Guatemala, a wit-
ness testified that the body of Ana Elizabeth Paniagua Morales “had two red marks under her
breasts” and that “her genital organs also bore signs of rape.”* In this case, the Court found
that there were signs of torture on the bodies of the victims who had been deprived of the ri-
ght to life, but did not refer to the specific conditions of the body of Ana Elizabeth Paniagua

Morales.®

In the Case of the Rio Negro Massacres v. Guatemala, the description of the general context no-
ted the practice of “mass or indiscriminate and public rape, at times accompanied by the death
of pregnant women or the induction of [miscarriages]” committed by members of the securi-
ty forces during and before the massacres.?? The description of the facts also indicated, among
other acts, that patrolmen and soldiers “forced the women to dance, according to them, as they
would with the guerrillas,” and that “some of the girls and women were separated from the
group and raped.”® In this case, the Court found that the enforced disappearance of seventeen
people, including several women, had been established. For all the victims of enforced disa-
ppearance, the Court declared the violation of the right to humane treatment (Articles 5.1 and
5.2 of the American Convention on Human Rights) but made no reference to the gender-based

violence or rape that the women may have suffered during the enforced disappearance.

In the Case of Peasant Community of Santa Barbara v. Peru, the description of the context in
which the events occurred also explicitly referenced the practice of rape of women by army

personnel in operations carried out during the extension of the state of emergency in the de-

29 1/A Court HR., Case of Caballero Delgado and Santana v. Colombia. Merits. Judgment of December 8, 1995. Series C No.
22, para. 65.

30 I/A Court HR., Case of the “White Van” (Paniagna Morales et al.) v. Guatemala. Merits. Judgment of March 8, 1998. Series
C No. 37, para. 67.

31 I/A Court H.R., Case of the “White Van” (Paniagna Morales et al.) v. Guatemala. Metits. Judgment of March 8, 1998. Series
C No. 37, para. 134. Here, the Court stated, among other things: “Let it be said, moreover, that the victims were killed
by stab wounds to the neck and thorax which increased their suffering, and in some cases they were even decapitated.
This was a pattern and common denominator in most of the murders connected with the instant [c|ase.”

32 See I/A Court HR., Case of the Rio Negro Massacres v. Guatemala. Preliminary Objection, Merits, Reparations, and Costs.
Judgment of September 4, 2012. Series C No. 250, para. 59.

33 I/A Court H.R., Case of the Rio Negro Massacres v. Guatemala. Preliminary Objection, Merits, Reparations, and Costs.
Judgment of September 4, 2012. Series C No. 250, para. 77.

34 1/A Court H.R., Case of the Rio Negro Massacres v. Guatemala. Preliminary Objection, Merits, Reparations, and Costs.
Judgment of September 4, 2012. Series C No. 250, para. 127.
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partment of Huancavelica.®® At the public hearing, the victims' representatives also alleged
that there were testimonies about rapes committed against women during the operation.®
Here, the Court declared the enforced disappearance of the fifteen victims, including the de-
tained women, and determined that the State was responsible for violating the right to huma-
ne treatment, recognized in Articles 5.1 and 5.2 of the American Convention, to their detriment;
however, it did not rule on the sexual or gender-based violence that the women may have su-

ffered during the enforced disappearance.?’

In the Case of the Members of the Village of Chichupac and neighboring communities of the
Municipality of Rabinal v. Guatemala, the Court found, in relation to the failure to investigate

the rapes committed by State security agents, that:

whenever there is evidence of sexual violence in the context of an internal armed conflict, it
should not be treated as a collateral crime; rather, it should be investigated as part of every sta-
ge of the overall strategy for investigating possible torture, crimes against humanity, war cri-
mes, or acts of genocide that may have been committed. Sexual violence investigations should
be carried out with respect for the cultural characteristics of the victims. Furthermore, possi-
ble links between those directly responsible for the sexual violence and their hierarchical su-
periors should be investigated, as well as the existence of components that may show discrimi-

natory intent and/or the intent to commit genocide.®

However, the Court did not comment on the sexual or gender-based violence that the women
victims of enforced disappearance may have suffered, nor did it link the acts of sexual violence

alleged by the Inter-American Commission to the women's enforced disappearance.®

35 See I/A Court H.R., Case of Peasant Community of Santa Barbara v. Pern. Preliminary Objections, Merits, Reparations, and
Costs. Judgment of September 1, 2015. Series C No. 299, para. 87.

36 See I/A Court H.R., Case of Peasant Commmunity of Santa Barbara v. Pern. Preliminary Objections, Merits, Reparations, and
Costs. Judgment of September 1, 2015. Series C No. 299, fn. 235.

37 1/A Court H.R., Case of Peasant Community of Santa Barbara v. Peru. Preliminary Objections, Merits, Reparations, and
Costs. Judgment of September 1, 2015. Series C No. 299, para. 189: “When the victims were deprived of their liberty,
they were beaten and forced to walk for several hours tied up and without food or water, and they were put into the mine
shaft before being killed (...), placing them in a gravely vulnerable situation. This fact may have triggered feelings of loss,
intense fear, uncertainty, distress, and pain in the children, which may have varied and intensified depending on the age
and particular circumstances of each child. For these reasons, the Court considers that the victims suffered treatment
contrary to the inherent dignity of the human being while in State custody, which undermined their physical, mental,
and emotional integrity. Such acts also constituted forms of torture because they were committed intentionally, causing
severe suffering, including the uncertainty of what might happen to them and the deep fear that they might be violently
deprived of their lives—as in fact happened—the purpose of such acts being the deprivation of life.”

38 I/A Court H.R., Case of the Members of the Village of Chichupac and neighboring communities of the Municipality of Rabinal ».
Guatemala. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 30, 2016. Series C No. 328,
para. 256.

39 The Court stated that: “it lacks competence ratione temporis to declare violations of the American Convention for the
arbitrary detentions, torture, extrajudicial executions, rape, and other forms of sexual violence, forced labor, and
destruction and theft of property allegedly committed between 1981 and 1986 to the detriment of the indigenous Mayan
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1.2 Judgments on the enforced disappearance of women in which the Court

dic not apply a gender perspective, even though both the Inter-American
Commission on Human Rights and the victims' representatives made arguments
in this regard

In cases in which the Inter-American Commission or the victims' representatives have ex-
pressly alleged the gender-based violence suffered by women victims of enforced disappea-
rance, the Court has tended to find that there is no evidence that would allow it to establish
that the woman was the victim of gender-based violence. For example, in the Case of Vere-
da La Esperanza v. Colombia, the Court determined that Irene de Jesus Gallego Quintero had
been forcibly disappeared. According to witnesses, Irene de Jesuis Gallego Quintero was alle-
gedly held by the military for some time and then handed over to the paramilitary forces.© The
victims' representatives argued that, because Irene de Jests had been the victim of gender-ba-
sed violence, “the investigation should have taken this aspect into account, and yet it did not.”
Here, the Court stated that:

the parties and the Commission did not provide evidence to prove that Irene Gallego Quinte-
ro was indeed a victim of gender-based violence. In this regard, it should be recalled that the
Court has established that not every violation of human rights committed against a woman

systematically implies that the violation is related to her gender (...).*?

In the Case of Alvarado Espinoza et al. v. Mexico, the Court declared the enforced disappea-
rance of the victims, including the enforced disappearance of Nitza Paola Alvarado Espinoza
and Rocio Irene Alvarado Reyes. In relation to the two female victims, the victims' representa-

tives contended that their gender “placed them in a situation of vulnerability that was increa-

Achi inhabitants of the village of Chichupac and neighboring communities, as the State correctly asserts. However,
the State is not correct as to the continuous or ongoing consequences of these acts, whether they are instantaneous or
continuous offenses under domestic criminal law. Whatever the domestic criminal classification, the violation of the
Convention to this day is ongoing, since the matter before this Court concerns the violation of current international law,
under which the Court judges the State rather than public officials for violating the Convention. In this regard, the State
is wrong in its objection to the Court’s jurisdiction over the alleged enforced disappearance and the State’s alleged failure
to implement guarantees of return or voluntary resettlement for those persons who remained displaced after March
9, 1987—the date from which the State recognized the Court’s jurisdiction:

as well as its alleged failure to investigate
serious human rights violations, and therefore, [in its objection to the Court’s jurisdiction] over reparations for the acts
as well.” I/A Court H.R., Case of the Members of the Village of Chichupac and neighboring communities of the Municipality of
Rabinal v. Guatemala. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 30, 2016. Series C
No. 328, para. 24.

40 See I/A Court H.R., Case of Vereda I.a Esperanza v. Colombia. Preliminary Objections, Merits, Reparations and Costs.
Judgment of August 31, 2017. Series C No. 341, paras. 83-85, 169-172.

41 See I/A Court H.R., Case of Vereda La Esperanza v. Colombia. Preliminary Objections, Merits, Reparations and Costs.
Judgment of August 31, 2017. Series C No. 341, para. 208.

42 See I/A Court H.R., Case of Vereda La Esperanza v. Colombia. Preliminary Objections, Merits, Reparations and Costs.
Judgment of August 31, 2017. Series C No. 341, para. 209.
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sed in relation to the Armed Forces in the context of generalized violence against women in
the country” and that, by failing to adopt adequate prevention and protection measures, the
State had violated the rights established in Articles 8.1 and 1.1 of the American Convention on
Human Rights, in relation to Article 7 of the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women.** The Court, however, “[did] not find
sufficient evidence to assert that the reason for the disappearance of two of the victims was

gender-based.”

1.3 Cases in which the Court has ruled on acts of gender-hased violence in

relation to the enforced disappearance of women

The case in which the Court expressly ruled on acts of gender-based violence against a wo-
man victim of enforced disappearance is the Case of Gelman v. Uruguay. Here, the Court deter-
mined the enforced disappearance of Maria Claudia Garcia and referred to her pregnancy at
the time of her detention as a “condition of particular vulnerability, reason for which—in her
case—there was differential treatment.”* The Court also found that the body of Maria Claudia
Garcia had been used “in order to give birth, and for her daughter to be breastfed.”¢ According
to the Court, these facts “reveal a particular conception of women that threatens freedoms en-
tailed in maternity, that which forms an essential part of the free development of the female

personhood.”” In the Court’s opinion, the acts committed against Maria Claudia Garcia

can be classified as one of the most serious and reprehensible forms of violence against wo-
men, perpetrated against her by State officials from Argentina and Uruguay, which severely

affected her personal integrity [and] were clearly based on her gender (...).*

In another case, Gutiérrez Herndndez et al. v. Guatemala, the Court did not establish, as the In-
ter-American Commission had maintained, that Mayra Gutiérrez had been the victim of enfor-

ced disappearance; however, it did point out that the deficiencies, shortcomings, and omissions

43 See I/A Court H.R., Case of Alvarado Espinoza et al. v. Mexico. Merits, Reparations and Costs. Judgment of November 28,
2018. Series C No. 370, para. 209.

44 See I/A Court H.R., Case of Alvarado Espinoza et al. v. Mexico. Merits, Reparations and Costs. Judgment of November 28,
2018. Series C No. 370, para. 248.

45 1/A Court H.R., Case of Gelman v. Urngnay. Metits and Reparations. Judgment of February 24, 2011 Series C No. 221,
para. 97.

46 T1/A Court HR., Case of Gelpan v. Urugnay. Merits and Reparations. Judgment of February 24, 2011 Series C No. 221,
para. 97.

47 11/A Court HR., Case of Gelman v. Urngnay. Metits and Reparations. Judgment of February 24, 2011 Series C No. 221,
para. 97.

48 1/A Court H.R., Case of Gelman v. Urugnay. Metits and Reparations. Judgment of February 24, 2011 Series C No. 221,
para. 98.
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in the investigation “constitute a violation of the requirement of due diligence and reasonable
time in the investigation and prosecution of the disappearance.”® In relation to the shortco-
mings in the investigation, the Court considered that “Mayra Gutiérrez was stereotyped, and
the motive was prejudged, with the investigation focusing on her personal relationships and
lifestyle.”® In the words of the Court: “[n]egative gender biases and stereotypes affected the ob-
jectivity of the investigating officers, closing off possible lines of inquiry into the circumstan-

ces of the case,”™ including the one related to her enforced disappearance.?

49 See I/A Court H.R., Case of Gutiérrez Herndndez, et al. v. Guatemala. Preliminary Objections, Metits, Reparations and Costs.
Judgment of August 24, 2017. Series C No. 339, para. 184.

50 See1/A Court H.R., Case of Gutiérrez Herndande et al. v. Guatemala. Preliminary Objections, Merits, Reparations and Costs.
Judgment of August 24, 2017. Series C No. 339, para. 184.

51 SeeI/A Court H.R., Case of Gutiérrez Herndndez, et al. v. Guatemala. Preliminary Objections, Merits, Reparations and Costs.
Judgment of August 24, 2017. Series C No. 339, para. 184.

52 Seel/A Court H.R., Case of Gutiérrez Herndndez et al. v. Guatemala. Preliminary Objections, Merits, Reparations and Costs.
Judgment of August 24, 2017. Series C No. 339, para. 175: “In the particular case of Mayra Gutiérrez, a stereotype was
used to blame the victim for what happened, excluding other theories and discarding any other line of investigation,
such as the one related to the alleged victim’s work on the adoption and trafficking of children in Guatemala and the
report of her alleged enforced disappearance.”
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2. CONCLUSION

ALTHOUGH ENFORCED DISAPPEARANCE, AS AN ATROCIOUS PRACTICE THAT REFLECTS SERIOUS VIO-
LATIONS OF THE INTERNATIONAL OBLIGATIONS OF STATES IN THE AMERICAS. has been a recu-
rring theme in the case law of the Inter-American Court since its inception, our review makes
clear that there have been few decisions in which the Court has taken a gender-differentiated
approach when the victim has been a woman. However, the standards produced in the analy-
sis of such cases undoubtedly serve as relevant input to guide the activities of States in con-

fronting disappearances, for several reasons.

It is now recognized that the search for disappeared persons should be carried out under the
principle of immediate search, meaning that the actions taken should acknowledge the speci-
fic contexts faced by women, such as systemic violence against women. Therefore, the theories
of disappearance should include human trafficking and femicide as common expressions of

violence faced by women in Latin America.

Criminal investigations in such cases should follow lines that consider violence against wo-
men, in order to develop an adequate investigation plan with a gender-differentiated approach.
It is also important to assist the surviving family members who are victims of this crime, most
of whom are women. It is usually women who lead the search for their loved ones, a role that
exposes them to the risk of abuse, violence, and extortion. Besides these risks, women relatives
of disappeared persons suffer innumerable harms and inequalities, including revictimization;
economic harm, especially if their missing partner was the breadwinner; social discrimination;

physical and psychological health problems; and unequal access to health care.

Measures of reparation in these cases must also reflect the structural discrimination and in-
equality faced by women and girls. Throughout its case law, the Court has stated that, in or-
der to go beyond restitution measures and have a truly corrective effect, reparation measures
must be transformative. They must include guarantees of non-repetition.>* Although the cases
heard by the Court are usually individual human rights violations, when the victims’ vulnera-

bility is attributed to structural discrimination or inequality, as in the disappearance of women

53 ICMP. Gender and the missing, available at: https:/ /www.icmp.int/news/gender-and-the-missing/#_ftnref5.

54 La Barbera, MC. and Wences, 1. (2020). La “discriminacion de género” en la_jurisprudencia de la Corte Interamericana de Derechos
Humanos [“Gender Discrimination” in the Case Law of the Inter-American Court of Human Rights|. Andamios, 17(42),
59-87.
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and girls—including enforced disappearance—the problem is collective, not limited to this in-

dividual violation.s

To deal appropriately with the disappearance of women and girls, whether in the search, the
investigation, the prosecution, or in the reparation measures, the structural problem of discri-
mination and gender violence and its systematic perpetration in Latin America and other re-
gions of the world cannot be ignored. It is incumbent upon human rights bodies to make every
effort to recognize and highlight the gender inequality and gender-based violence that mani-
fests, or may manifest, in the disappearance of women and girls—even in the absence of an ex-

plicit description of sexual or gender-based violence in the facts of a particular case.

In its judgments, the Inter-American Court can underscore and bring greater attention to the
problem of gender inequality and its link to violence against women and girls, including their
disappearance. The litigation of contentious cases makes it possible to develop specific stan-
dards for investigating, punishing, and redressing these differential impacts, and also to recog-
nize the particular circumstances and intersectional inequalities that make girls and women
more vulnerable to being victims of disappearance. When the Court fails to address the sexual
or gender-based violence that disappeared women may have suffered, it is a missed opportuni-

ty to contribute to the fight against discrimination and gender-based violence in general.

55 La Barbera, MC. and Wences, 1. (2020). La “discriminacion de género” en la jurisprudencia de la Corte Interamericana de Derechos
Humanos [“Gender Discrimination” in the Case Law of the Inter-American Court of Human Rights]. Andamios, 17(42),
59-87.
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